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Situation presented:

Due to budgetary pressures within a jurisdiction, a public defense agency is under pressure
1o accept a substantial budget cut, even though the agency'’s caseload is not projected to
decrease. Alternatively, the agency faces a flat budget but substantially increasing
caseloads. In either event, the agency'’s chief executive officer has determined that some
portion of the caseload will be beyond the capacity of the staff to competently handle. What
are the ethical obligations of the agency’s chief executive officer in such a situation?

1. General duty of lawyer to act competently, diligently and promptly . . . 2

2. Indigent defender’s duty to limit workload so as to ensure quality, and to decline
excess cases

3. Determining whether workload is excessive .

4. Special duties of the chief executive officer of a public defense agency

5. Civil liability of chief public defender and unit of government

~N N W

Conclusion . . . . . . . . . . . 8

A chief executive of an agency providing public defense services is ethically prohibited
from accepting a number of cases which exceeds the capacity of the agency’s attorneys to
provide competent, quality representation in every case. The elements of such
representation encompass those prescribed in national performance standards including
the NLADA Performance Guidelines for Criminal Defense Representation and the ABA
Defense Function Standards.

When confronted with a prospective overloading of cases or reductions in funding or
staffing which will cause the agency’s attorneys to exceed such capacity, the chief
executive of a public defense agency is ethically required to refuse appointment to any and
all such excess cases.

Principle sources: American Bar Association Model Code of Professional Responsibility (“Model
Code”); American Bar Association Model Rules of Professional Conduct (“Model Rules”); Ten
Principles of a Public Defense Delivery System (American Bar Association, 2002) (“ABA Ten
Principles”); American Bar Association Standards for Criminal Justice, Defense Function (3rd ed.
1993) (“ABA Defense Function™); National Legal Aid and Defender Association Performance
Guidelines for Criminal Defense Representation (1995) (“Performance Guidelines™); Monahan
and Clark, “Coping with Excessive Workload,” Ch. 23 of Ethical Problems Facing the Criminal
Defense Lawyer, American Bar Association, 1995 (“Ethical Problems”).



1. General duty of lawyer to act competently, diligently and promptly

The ABA Model Code requires that a lawyer “should represent a client competently.” The ABA
Model Rules further require that a lawyer “act with reasonable diligence and promptness™ (Rule
1.3), including “zeal in advocacy upon the client’s behalf” (id., comment), and communicate
promptly and effectively with clients. (Rule 1.4). “Competence” is discussed in terms of the
training and experience of the lawyer to handle any particular type of case (comment to ABA
Model Rule 1.1).

Inexperience is not a defense to incompetence (Ethical Problems, citing Inre Deardor{f, 426 P.2d
689, 692 (Col. 1981)). Being too busy with cases is not an acceptable excuse to avoid discipline
for lack of knowledge of the law. (Id., citing Nebraska State Bar Association v. Holscher, 230
N.W. 2d 75, 80 (Neb. 1975)).

The question of what constitutes competent representation is addressed in the two national sets of
performance standards for criminal defense representation: ABA Defense Function Standard 4-1.2
(obligation to provide “effective, quality representation”), and NLADA Performance Guideline 1
(duty to provide “zealous, quality representation”). These and various state and locally adopted
standards derived therefrom are published as Volume 2 of the U.S. Department of Justice
Compendium of Standards for Indigent Defense Systems (Office of Justice Programs, 2000
www.ojp.usdoj.gov/indigentdefense/compendium/).

Among the basic components of competent representation under the ABA and NLADA
standards, and as discussed in Ethical Problems, supra, are:

o Timeliness of representation, encompassing prompt action to protect the rights of the
accused;

o Thoroughness and preparation, including research to discover readily ascertainable law, at
risk of discipline and disbarment;

o Independent investigation of the facts of the case (use of a professional investigator is
more cost-effective than a higher-compensated attorney performing this function)

e Client relationship and interviewing, including not just timely fact gathering, but building
a relationship of trust and honesty that is necessary to an effective working relationship;

o Regular client communications, to support informed decision-making; prompt and
thorough investigation;

o Discovery (failure to request exculpatory evidence from prosecution is violation of
constitutional right to counsel, Kimmelman v. Morrison, 477 U.S. 365, 368-69, 385
(1986));

s Retention of experts (including mitigation specialists in capital cases) and forensic
services, where appropriate in any case;

Exploring and advocating alternative dispositions;
Competent discharge of duties at all the various stages of trial court representation,
including from voir dire and opening statement to closing argument;

o Sentencing advocacy, including familiarity with all sentencing alternatives and
consequences, and presence at all presentence investigation interviews;

o Appellate representation, including explaining the right, the consequences, the grounds,
and taking all steps to preserve issues for appeal (there are additional duties of appellate
counsel, under ABA Defense Function Standard 4-8.3, including reviewing the entire
appellate record, considering all potential guilt or penalty issues, doing research, and
presenting all pleadings in the interest of the client); and

o Maintaining competence through continuing legal education: mandatory CLE was
mandated for the first time by the ABA — but only for public defense providers — in



Principle 9 of its Ten Principles' (“Defense counsel is provided with and required to
attend continuing legal education. Counsel and staff providing defense services should
have systematic and comprehensive training appropriate to their areas of practice and at
least equal to that received by prosecutors”). Training, it should be noted, takes away
from the time an attorney has available to provide direct representation (ABA Principle 5,
infra: numerical caseload limitations should be adjusted to reflect an attorney’s
nonrepresentational duties).

Failure to perform such basic duties as researching the law, investigation, advising the client on
available defenses, or other preparation, may constitute a constitutional violation, State v. Felton,
329 N.W.2d 161 (Wis. 1983), or warrant disciplinary sanctions, Office of Disciplinary Counsel
v. Henry, 664 S. W. 2d 62 (Tenn. 1983); Florida Bar v. Morales, 366 So. 2d 431 (Fla. 1978);
Matter of Lewis, 445 N.E.2d 987 (Ind. 1983). Under national standards, indigent defense counsel’s
incurring of expenses such as for experts or investigators may not be subject to judicial disapproval
or diminution. The first of the ABA Ten Principles (recapitulating other ABA standards) provides
that indigent defense counsel should be “subject to judicial supervision only in the same manner
and to the same extent as retained counsel,” and the courts have no role with regard to matters such
as utilization of experts or investigators by retained counsel. By extension, prosecutors have no
role in moving for any such judicial action.

Effective assistance of counsel means “that the lawyer not only possesses adequate skill and
knowledge, but also that he has the time and resources to apply his skill and knowledge to the task
of defending each of his individual clients.” State v. Peart, 621 So. 2d 780, 789 (La. 1993). It is no
excuse that an attorney is so overloaded as to become disabled or diminished by personal strain or
depression; when too much work results in lawyer burnout, discipline for neglect of a client is still
the consequence. In re Conduct of Loew, 642 P.2d 1174 (Or. 1982).

2. Indigent defender’s duty to limit workload so as to ensure quality, and to decline excess
cases

The ABA has very recently placed these ethical commands in the context of workload limits on
providers of public defense services. Principle 5 of the ABA’s Ten Principles states:

Defense counsel’s workload is controlled to permit the rendering of quality
representation. Counsel’s workload, including appointed and other work, should never be
so large as to interfere with the rendering of quality representation or lead to the breach of
ethical obligations, and counsel is obligated to decline appointments above such levels.

This principle is not expressed as new policy, but as a restatement and summary of long-standing
ethical standards and legal requirements relating to indigent defense systems, which are in turn
derived from the basic commands of the ABA Model Code and Model Rules. The standards cited

are:

' The ABA Ten Principles are substantially identical to a document published by the U.S. Department of Justice in
December 2000 to guide local jurisdictions in the development and adoption of indigent defense standards: the “Ten
Commandments of Public Defense Delivery Systems,” written by James Neuhard, State Appellate Defender of
Michigan and former NLADA President, and Scott Wallace, NLADA Director of Defender Legal Services, published
as an introduction to the five-volume Compendium of Standards for Indigent Defense Systems. See
www.oip.usdoj.gov/indigentdefense/compendium/standardsv 1/vlintro.htm#Ten.
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e National Study Commission on Defense Services, Guidelines for Legal Defense Systems in
the United States (1976) [hereinafter “National Study Commission”], Guideline 5.1, 5.3;

e American Bar Association Standards for Criminal Justice, Providing Defense Services (3rd
ed. 1992) [hereinafter “ABA Defense Services”], Standard 5-5.3;

e ABA Defense Function, Standard 4-1.3(e);

e National Advisory Commission on Criminal Justice Standards and Goals, Task Force on
Courts, Chapter 13, The Defense (1973) [hereinafter “NAC”], Standard 13.12;

o  Guidelines for Negotiating and Awarding Contracts for Criminal Defense Services,
(National Legal Aid and Defender Association, 1984) [hereinafter “Contracting™],
Guidelines III-6, 111-12;

o Standards for the Administration of Assigned Counsel Systems (NLADA, 1989)
[hereinafter “Assigned Counsel,” Standards 4.1,4.1.2;

o Institute for Judicial Administration/American Bar Association, Juvenile Justice Standards
Relating to Counsel for Private Parties (1979) [hereinafter “ABA Counsel for Private
Parties,” Standard 2.2 (B) (iv).

The duty to decline excess cases is based both on the prohibition against accepting cases which
cannot be handled “competently, promptly and to completion” (Model Rule 1.16(a)(1) and
accompanying commentary), and the conflict-of-interest based requirement that a lawyer is
prohibited from representing a client “if the representation of that client may be materially limited
by the lawyer’s responsibility to another client.” (See Keeping Defender Workloads Manageable,
U.S. Department of Justice, Bureau of Justice Assistance monograph, NCJ 185632, January 2001,
at 4-6).

“As licensed professionals, attorneys are expected to develop procedures which are adequate to
assume that they will handle their cases in a proficient fashion and that they will not accept
more cases than they can manage effectively. When an attorney fails to do this, he or she may
be disciplined even where there is no showing of malicious intent or dishonesty. The purpose of
attorney discipline is not to punish the attorney but to ensure that members of the public can
safely assume that the attorney to whom they entrust their cases is worthy of that trust.” In re
Martinez, 717 P.2d 1121, 1122 (1986). The fact that the unethical conduct was a prevalent or
customary practice among other lawyers is not sufficient to excuse unprofessional conduct.
KBA v. Hammond, 619 S.W.2d 696, 699 (Ky. 1981). In People v. Johnson, 606 P. 2d 738, 744
(Cal. 1980), the court found that a public defender’s waiver of one client’s speedy trial rights
because of the demands of other cases “is not a matter of defense strategy at all; it is an attempt
to resolve a conflict of interest by preferring one client over another.” Counsel’s abdication, if
made “solely to resolve a calendar conflict and not to promote the best interests of his client,”
the court held, “cannot stand unless supported by the express or implied consent of the client
himself.” In any event, the client’s consent must be both fully informed and voluntary.

The duty to decline excess cases has been recognized and enforced through both constitutional
caselaw and attorney disciplinary proceedings, as reviewed in Ethical Problems. “[The duty of
loyalty [is] perhaps the most basic of counsel’s duties.” Strickland v. Washington, 466 U.S. 668,
692 (1984). “When faced with a workload that makes it impossible for a lawyer to prepare
adequately for cases, and to represent clients competently, the staff lawyer should, except in
extreme or urgent cases, decline new legal matters and should continue representation in pending
matters only to the extent that the duty of competent, nonneglectful representation can be ful-
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